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to Norris & Co. a sum of money equal to the amount she received on 
account of the share of D'Orsey Jones in the estate of his deceased 
brother. 

If she had been garnished as a debtor of D'Orsey Jones, she would 
have been entitled, there being no actual fraud, to set off the loan 
against the gift, and the balance being in her favor, no judgment 
could have been given against her. And so in equity, the gift or any 
liability on account of it must stand as a security pro tanto for the re- 
payment of the loan, or in other words the one must be set-off against 
the other, as at law. 

We are of opinion that the chancery court did not err in holding 
Harriet Jones absolved from any liability to the appellants, and its 
decree must be affirmed. Affirmed. 



Collins and Others v. Christian, Judge.* 

Virginia Court of Appeals : At Richmond. 

April 1, 1896. 

1. Mandamus to Sign Bill of Exceptions — Jurisdiction of Court of Appeals — 
Issue of fact. The Court of Appeals has power, by mandamus, to compel a 
judge of an inferior court to sign a proper bill of exceptions. If, on appli- 
cation for a mandamus to compel a judge to sign a bill of exceptions he 
answers that he refused to sign the bill because it did not state the truth of the 
case, and the relator traverse this answer, an issue of fact is presented, to be 
determined upon the evidence, whether the bill did correctly set forth the 
truth of the case. Under the facts of the case at bar the mandamus was awarded 
to compel the judge of the inferior court to sign one of the bills tendered him, 
after making a slight alteration therein, but not the other, which was allowed 
to remain as already settled and signed bv him. 

Application to award a writ of mandamus to compel Honorable D. 
A. Christian, Judge of the County Court of Appomattox, to sign two 
bills of exception tendered to him on the trial of a misdemeanor lately 
pending in said County Court. Mandamus awarded. 

The opinion states the case. 

J. Singleton Diggs, for the petitioner. 

H. D. Flood, for the defendant. 

* Reported by M. P. Barks, State Reporter. 
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Cardwell, J., delivered the opinion of the court. 

This is an application to this court to issue a writ of mandamus to 
compel the Hon. D. A. Christian, Judge of the County Court of Ap- 
pomattox county, to sign two bills of exceptions tendered by the re- 
lators, E. F. Collins and others, to certain rulings on the Judge at the 
trial of the relators under an indictment for a violation of the election 
laws, had in the County Court of Appomattox at the July term, 1895, 
which trial resulted in their conviction and a judgment against each 
for a fine of $15. 

The notice and a copy of the petition having been served as required 
by sec. 3011 of the Code, the respondent filed his answer, and to this 
the relators file exceptions, and the case comes on to be heard upon the 
petition and answer, the exceptions to the answer, and the depositions 
taken on behalf of the relators and the respondent. 

The jurisdiction of this court by mandamus to compel the inferior 
courts to sign and seal bills of exceptions or to amend such bills ac- 
cording to the truth of the case, is no longer an open question in Vir- 
ginia. Page v. Clopton, Judge, 30 Gratt. 415, and authorities there 
cited. 

From the petition it appears that on the morning after the trial had 
on July 5, 1895, counsel for relators prepared in full four bills of ex- 
ceptions to certain rulings of the court, being Nos. 1, 2, 3 and 4, and 
left them with the clerk; and on the 10th of July they asked re- 
spondent to sign the bills, and that he promised to attend to the mat- 
ter the next morning; that during the next day he was again asked to 
sign them, but did not. On the 15th he signed three of them, but 
for some reason unknown to relators' counsel, as they claim, declined 
then to sign bill of exceptions No. 1. The County Court continued in 
session until the 18th day of July trying other cases, and on the 18th, 
which was the last day of the term, bill of exceptions No. 5, prepared 
by relators' counsel, containing the certificate of the evidence on the 
trial, was handed the respondent, or it may have been handed to him 
on the 17th. At all events, when the July term of his court adjourned 
on the 18th, respondent still had bill of exceptions N. 1, given him on 
the 10th, and No. 5, given him on the 17th or 18th, and up to that 
time, it is claimed by relators, that neither they nor their counsel had 
heard of any objection to either bill, or of any reason why the re- 
spondent did not sign them. 

The answer shows that the statements as to when the bills of excep- 
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tions were placed in the hands of the respondent are substantially cor- 
rect, and while the respondent says that he told the counsel for relators 
when bills numbered 1 and 5 were handed him, that he could not sign 
them because they did not state the truth of the case, he does not say 
that he pointed out to counsel wherein the bills were incorrect, nor that 
he stated to them the corrections he desired to be made; and it further 
appears that on the last day of the July term, when the fifth bill of 
exceptions setting out the testimony in the case was presented, the re- 
spondent caused to be entered on the order book, by consent of coun- 
sel, an order to the effect that when bill of exceptions No. 5 was agreed 
upon by counsel (time being given them for the purpose), the bill was 
to be signed and sealed by the court and be considered and treated as 
entered as of that day; nothing being said in the order or by counsel 
at that time with reference to bill No. 1. The answer then sets forth 
that after holding the bills of exceptions in question for a considerable 
time, to enable counsel for relators and the. attorney for the Common- 
wealth to agree upon bill of exception No. 5, respondent was com- 
pelled to redraft both bills to make them fairly state the truth of the 
case; "that he did this, but without signing, he left them at the court- 
house for the inspection of counsel for relators, when notice was served 
upon him that an application would be made to the Judge of the Fifth 
Judicial Circuit to compel him to sign the bills, and that he then went 
to the clerk's office, signed them and made answer to the mandamus 
nisi issued by the said Judge." 

There being a traverse of the answer, the first question is, does bill 
of exceptions No. 1, signed by the respondent, some time after the 
adjournment of the court, correctly set forth the truth of the case ? 

This bill No. 1, as originally presented to respondent on the 10th 
of July, 1895, is as follows: 

" Be it remembered that on the trial of this cause ( Com. of Va. v. D. W. Me- 
Kinney and Others), and after Lamech Jones had been examined as a witness for 
the Commonwealth, the attorney for the Commonwealth offered in evidence the 
poll-book returned by the judges of election at Spout Springs precinct to the 
clerk' s office, and with the said book a certain type-written statement signed by 
Lamech Jones, to the introduction of which defendants, by counsel, objected upon 
the ground that it formed no part of any record and was wholly incompetent and 
inadmissible on the trial, said Lamech Jones having already been examined as a 
witness touching the matters in said statement contained ; and in support of said 
objection the defendants proved by Geo. T". Peers, Clerk, that said poll-book was 
received by him, duly sealed, as the returns from said precinct ; that the same was 
opened on the second day after the election by the board of election commis- 
sioners, according to law, in his office ; that said statement was then no part of 
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said book and was not then seen. But that said board canvassed the returns from 
all the precincts, and ascertained the result and signed the papers accordingly. 
That on Monday, the 27th 6f May, at the second meeting of said board, the said 
statement of Lamech Jones was produced as a separate paper, read by the board, 
and ordered by the said board to be attached to said poll-book as a part thereof. 
And thereupon, after hearing said objections and testimony, the court overruled 
the defendants' objection, and admitted said statement as evidence, which was then 
read to the jury," &c., &c. 

Bill No. 1, as signed by the respondent and left with the clerk to 
be made a part of the record, is as follows: 

" Be it remembered, that on the trial of this cause, and after Lamech Jones 
had been examined as a witness for the Commonwealth, the Commonwealth, by 
its attorney, offered in evidence the poll-book returned by the judges of election 
at Spout Spring precinct to the clerk's office, said poll-book containing, among 
other things, a written statement signed by Lamech Jones, to the introduction of 
said poll-book, the defendants, by counsel, objected, which objection the court 
overruled, and admitted the said poll-book and all of its contents as evidence, to 
which ruling and action of the court the defendants except and pray the court to 
sign and seal this, their first bill of exceptions, which is done accordingly. 

D. A. Christian. (Seal.)" 

The difference between the two bills is readily perceived, and the 
omission in bill No. 1, as signed, to state all the facts contained in 
the bill as presented to the respondent, might prove to be a matter of 
vital importance to the relators in the appellate court. 

The answer of the respondent does not set forth that he pointed 
out to counsel the objection that he had to bill No. 1, when presented 
to him; but in his deposition, given in his own behalf, he states that 
he informed counsel that he could not sign No. 1, as it was not a true 
statement of the facts in the case, and pointed out to him wherein the 
bill was defective, and told counsel that if he would correct it, he 
(respondent) would sign it; and it appears from other testimony ad- 
duced that the only correction required by respondent in this bill, as 
originally presented, was the insertion, at the proper place in the bill, 
of the words: " But before adjourning reconsidered their action and 
adjourned over until Monday, the 27th, for a final determination of 
the return." 

It further appears that counsel for relators would not have objected 
to the insertion of these words in the bill of exceptions No. 1, had 
the respondent informed them that he desired these words to be in- 
serted. 

We are therefore of opinion that a peremptory writ of mandamus 
should issue, directed to the respondent, commanding him to sign, seal 
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and make a part of the record in the case of the Commonwealth against 
the relators, bill of exceptions No. 1, as presented by counsel for rela- 
tors and hereinbefore set out, inserting therein at the proper place the 
words: "But before adjourning reconsidered their action and adjourned 
over until Monday, the 27th, for a final determination of the return." 

We are unable by an inspection of bill of exceptions No. 5, as 
signed by the respondent, to determine whether it correctly sets forth 
the evidence at the trial, as this bill is not set out in full in the record; 
but it appears that the only controversy over this bill is as to the man- 
ner in which the evidence given by Lamech Jones and John Overton 
is set forth. In addition to the statement by respondent that this bill 
does correctly set forth the truth of the case, the deposition of Lamech 
Jones is taken, wherein he says: that he did not testify, as is claimed 
by relators, that D. W. McKinney, one of the relators, tried to get 
him to sign a paper containing statements like those in the statement 
of his testimony as made out by relators' counsel, but he refused to 
do it; and he further testifies that he was shown his evidence, given 
at the trial and as incorporated in bill of exceptions No. 5, as settled 
and signed by respondent, and that it correctly states his evidence as 
given. 

It is further shown, we think, by the testimony of another witness, 
that the evidence given by John Overton at the trial was not as 
claimed by the relators and hence the answer of the respondent should 
be conclusive as to bill of exceptions No. 5. 

We are therefore further of opinion, that a peremptory writ of 
mandamus should not issue commanding respondent to sign this bill as 
presented to him by relators' counsel; but that said bill as settled and 
signed by respondent should remain as so signed and as a part of the 
record in the case of the Commonwealth v. Collins, McKinney, and 
others. 

The order of this court will be: that a writ of mandamus issue, 
directed to respondent, commanding him to settle, sign, seal and make 
it a part of the record in this case bill of exceptions No. 1, in accord- 
ance with the opinion of this court, as set forth above. 

Mandamus awarded. 

BY THE EDITOB. — In Page v. Clopton, cited in the opinion of the court, it 
is said at p. 428 of the report : " If a judge, therefore, refuses to sign a proper bill 
of exceptions, or to proceed to settle the matter of the bill objected to, he may, in 
either case, be compelled by mandamus to act ; but if he states in his return to the 
rule or mandamus nisi that the particular bill presented does not contain the truth 
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of the case, and, therefore, he refused to sign it, whether such statement must be 
taken as conclusive in the proceeding by mandamus, or whether it may be traversed 
and the truth of the bill enquired into and settled one way or the other, are ques- 
tions which do not necessarily arise in the case before us, as there is no plea to or 
traverse of the return. The questions are of great importance in practice. They 
have not been argued in this case, and as it is not necessary to decide them now, 
we express no opinion upon them. See what is said in Powell on Appellate Pro- 
ceedings, Ch. 6, Sec. 62, p. 256, and High on Extraor. Leg. Bern., Part I, Ch. 3, 
Sec. 202, p. 159, and cases cited by these authors." 

The questions thus left open are now decided in the principal case, as we under- 
stand it. The answer of the judge that he refused to sign the two bills of excep- 
tions tendered because they did not contain the truth of the case, was not deemed 
conclusive, but was permitted to be traversed and evidence taken upon the issue. 
This would seem to be. against the prevailing opinion. In addition to the authori- 
ties cited in Page v. Clopton, ybi supra, see People, Ex Eel. v. Jameson (111.), 89 
Am. Dec 337, and note; Dane v. Derby (Maine), Id., note at p. 740; 14 Am. and 
Eng. Encyc. of Law (1st ed.) and notes at p. 122 et seq. The ease is one of first 
impression in Virginia, and we heartily approve the judgment of the court. Every 
practitioner knows how difficult it often is to get a fair bill of exceptions from the 
court. The judge naturally, and perhaps unconsciously, leans too far to his own 
side of the case ; and if his opinion that the bill tendered does not state the truth 
of the case and, for that reason, he refuses to sign it, cannot be questioned, manda- 
mus is of very little practical value. Yet, there is no other remedy. It is true 
that in Powell v. Tarry, 77 Va. 250, where, on a motion for a new trial, the circuit 
judge, for alleged lack of time and want of memory, refused to certify the evidence 
on the trial, not being able to certify the facts, the Court of Appeals held that the 
refusal was good ground for reversal of the judgment, stating, at p. 263, that " while 
mandamus will lie to compel a judge to certify the evidence when he shall so re- 
fuse, it is also error to so refuse, of which any party injured may complain to this 
court, and for which this court will reverse the judgment of the court below. It 
is the right of the suitor to have the evidence certified to this court in a case where 
the judge refuses to certify the facts proved, on the ground that the evidence is 
conflicting. To refuse to do so is to deny to the suitor his right of appeal." 

We respectfully submit, that the ruling to the point that the refusal of the 
judge to certify the evidence is good ground for reversal of the judgment is against 
reason and without precedent. How could the appellate court be able to say, upon 
the record, that the refusal to grant a new trial on an application based upon the 
ground that the verdict of the jury was contrary to the evidence, was error, when 
it has neither the facts nor the evidence before it? The presumption is that the 
judgment complained of is correct, unless and until it is shown by the record to be 
erroneous, and the burden of showing error is upon the party complaining. It is 
impossible, in the absence of either facts or evidence, to see that it is wrong. A 
writ of error brings up the record only, and extrinsic circumstances can be made 
a part of the record only by bill of exceptions. It is the bill that furnishes the 
means by which the action of the court below as to such matters can be reviewed 
by the appellate court. In Taliaferro v. Franklin, 1 Gratt., Judge Baldwin deliv- 
ering the opinion of the court, at p. 335, says : " There is nowhere to be found in 
the books, that I am apprised of, the slightest intimation of the idea, that a judg- 
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ment may be reversed upon a bill of exceptions to the refusal of the judge to afford 
the means of showing upon the record whether he has decided a question of law cor- 
rectly or not " The remedy, and the only remedy, in such a case is by mandamus 
to compel the judge to furnish these "means." Although the case in which the 
bill of exceptions was tendered may have ended, the signing of the bill by the 
judge afterwards in obedience to the mandamus makes it a part of the record nunc 
pro tunc, and it thus becomes available on writ of error. 

The question is more fully discussed by the writer of this note in 9 Va. Law 
Journal, at pp. 260, 261. 

The procedure by mandamus at common law was complicated and embarrassing. 
That prescribed by Ch. 144 of the Code is new and quite simple. There are no 
longer the preliminary rule and mandamus nisi. They are dispensed with. The 
proceeding is by petition verified by oath, a copy of which, with notice of the time 
and place of filing and of the court or judge before whom it is to be filed, is to be 
served on the respondent a reasonable time before the application for the writ is 
made. If the defendant fail to appear and make defence and the petition states a 
case proper for the writ, a peremptory writ is awarded with costs. If he appears, 
he may make defence either by demurrer or by answer, or by both, and the writ 
peremptory is to be awarded or denied according to the law and the facts of the 
case, and with or without costs, as the court or judge may determine. Trial by 
jury of issues of fact is allowed, as in other cases, if either party desire it, except 
in the Court of Appeals, where the trial is in all cases by the court on depositions. 
All this seems to imply that in every mandamus case there may be an issue of fact 
by way of traverse or otherwise, and evidence is to be received pro and con on 
the trial of that issue. The judgment of the court in the principal case, however 
it might have been at common law, seems to be fully warranted by these statutory 
provisions. The bar of Virginia are to be congratulated that they have now the 
means of getting at " the truth of the case" in spite of the ruling of an arbitrary 
judge. 



